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BACKGROUND INFORMATION 
 

1. On 24th April 2017 Anthony Corrigan on behalf of East Yorkshire and Derwent Ramblers 

(“the applicant”) of 2 Lysander Drive, Market Weighton, YO43 3NQ submitted an 

application (Document A) to the East Riding of Yorkshire Council (“the Council”) under 

section 53(5) of the Wildlife and Countryside Act 1981 (“WCA”) to modify the County 

Council Review of Rights of Way Definitive Map and Statement (covering so much of the 

former East Riding of Yorkshire as became the Administrative County of Humberside) 

(‘DMS’) (Documents B & C) by recording a restricted byway along a section of Featherbed 

Lane from Eastrington Bridleway No. 17 at Eastrington Parish Boundary to Wood Lane, 

Howden (as shown by the red line on the application map in Document A).  

 

2. The application was duly made under the requirements of Schedule 14 of the WCA and 

the submission gave as evidence the 1777 Bishop Soil Inclosure Award, 1910 Finance Act 

Map and Valuer’s Field Book, 1842 Tithe Award and Apportionment, several OS Maps, 

Land Registry Mapping and the Walking the Riding website.  

 

3. In 2019 the East Riding of Yorkshire Council started an investigation into all the available 

evidence relating to the route and consulted all known adjacent landowners, Howden 

Town Council, Howden Ward Member and the applicant (Documents D and E). The 

Council also consulted with all interested user groups and they, along with all other 

consultees, were requested to submit any evidence that they were aware of relating to the 

application route. The Howden Ward Member disagreed with the status of the proposed 

route and was asked to provide evidence to support their claim that the route should be 

recorded as a Byway Open to All Traffic. No evidence was received at this point therefore 

the Council considered all the available evidence, including that submitted with the 

application and further investigations. The Council concluded that the evidence establishes 

that a restricted byway cannot be reasonably alleged to subsist, however a bridleway could 

be reasonably alleged to subsist. Therefore, the Council made the decision to reject the 

application to record a restricted byway and instead make an Order to record a bridleway 

on the DMS (“the Order route”). 

 

4. Authority to make the Order was granted on 4th September 2019 (Document F) and the 

Notice of Determination was issued on 5th September 2019 (Document G), which the 
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applicant did not appeal against. The East Riding of Yorkshire Council (Howden 

Bridleway No. 17) Definitive Map and Statement Modification Order 2019 (“the Order”) 

was sealed on 3rd October 2019 (Document H) and advertised in accordance with Schedule 

15 of the WCA on 3rd October 2019 (Documents I & J). The public notice period ended 

on 14th November 2019 during which one objection (Document K) to the Order was 

received from the only Ward Councillor for the area to which the Order relates. The main 

issue was one of status, more details about the objection are addressed below in the 

documentary evidence and any further comments are given in paragraphs 23 to 25 below. 

DESCRIPTION OF THE ROUTE 
 

5. The Order route lies to the north of the town of Howden, commencing at a point on 

Eastrington Bridleway No. 17 at Eastrington parish boundary and runs west-south-

westerly along Featherbed Lane to where it meets Wood Lane, Howden  

 

6. The route is bounded by Featherbed Drain on the northern side and a tree line along the 

southern side making the available width for use 4 metres. Sited at the western end of the 

route is a ‘Bridleway’ finger post and metal gate (Document L- photographs 2 - 4) which 

was installed before the Order was made to restrict unauthorised vehicular use to 

Eastrington Bridleway No. 17. The gate does not restrict the legal use of the Order route 

and there are gaps either side of it that are 1.15 metres and 1.45 metres wide at Point B on 

the Order Map (Document H).  

 

STATUTORY PROVISIONS 
 

7. The Order was made under section 53(2)(b) of the WCA in consequence of an event 

specified in section 53(3)(c)(i) of the WCA, namely, the discovery by the authority of 

evidence which (when considered with all other relevant evidence available to them) 

shows:  

(i) that a right of way which is not shown in the map and statement subsists or is 

reasonably alleged to subsist over land in the area to which the map relates, being a right of 

way such that the land over which right subsists is a public path, a restricted byway or, subject to 

section 54A, a byway open to all traffic 
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8. As was made clear in the case of R v Secretary of State for the Environment ex parte 

Bagshaw and Norton (1994) and clarified in R v Secretary of State for Wales ex parte 

Emery (1998) this involves two tests at the Schedule 14 stage: 

Test A: Does a right of way subsist? This requires clear evidence in favour of the appellant 

and no credible evidence to the contrary.  

Test B: Is it reasonable to allege that a right of way subsists? If there is a conflict of 

credible evidence, and no incontrovertible evidence that a way cannot be reasonably 

alleged to subsist, then the Council should find that a public right of way has been 

reasonably alleged to subsist.  

At the pre-Order stage no incontrovertible evidence had been submitted. Accordingly, 

Test B, as outlined above, was met and it was reasonable to allege that a bridleway 

subsisted along the section of Featherbed Lane. This was sufficient to justify making the 

Order. At the Schedule 15 stage, however, the confirming authority, in this case the 

Secretary of State determining an opposed order, must be satisfied on the balance of 

probabilities that the right of way subsists.  

 

CASE LAW 
 

R v Secretary of State for the Environment ex parte Bagshaw and Norton (1994) – Paragraph 8 

Dunlop v Secretary of State and Cambridgeshire County Council (1995) - Paragraph 11 

Buckland and Capel v SSETR (2000) – Paragraph 12 

 
R v Richards 1800 – Paragraph 20 

 
Eyre v New Forest Highways Board 1892, Moser v Ambleside 1925, A-G and Newton Abbot v Dyer 

1947 and Roberts v Webster 1967 – Paragraph 18 
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DOCUMENTARY EVIDENCE 

 

9. The documentary evidence is summarised below in chronological order: 

1771 Jeffreys Map (Document M) 

10. One of the objector’s arguments was that “On the maps prior to enclosure it is dedicated to carts 

and carriageways.” The Council consistently requested copies of the maps and evidence 

quoted in much of the correspondence but the Council have not received anything to date. 

Whilst investigating the claimed route the Council examined maps prior to the Inclosure 

Award and Map. The 1771 Jefferys Map, although somewhat difficult to gauge, shows the 

environs boundary feature following the approximate line of the claimed route. There does 

not appear to be a through lane of any status depicted prior to Inclosure. 

1767 Bishopsoil Inclosure Act (Document N, Page 1) 
 

11. A local Inclosure Act for Bishopsoil Common (comprised of several townships) was made 

in 1767, this empowered the commissioners to set out public and private roads. Public 

roads were to be awarded a width of not less than sixty feet and were to be maintained in 

the same manner as other public highways in the several townships. Private roads had no 

specified width and were to be maintained by the respective proprietors of the allotments 

in such manner as the commissioners directed. 

1777 Bishopsoil Inclosure Award (Document N, Page 2-3) 
 

10. The subsequent 1777 Bishopsoil Inclosure Award set out two categories of road: 

‘Common and Publick or Kings Highway’ and ‘Private Way or Road’. The application 

route was set out as a private road called Hare Rudding Lane leading into and over the 

common for Cattle Carts and Carriages forty feet in width specifically for the use of the 

owners and occupiers of lands in the Bishopsoil. The route served a considerable number 

of separate plots of land and formed a through route linking two public vehicular 

highways, however the route did not connect villages, any traffic was already provided for 

on the existing network so was likely to have been predominantly used by the landowners 

and not the public at large. It would not be unreasonable to argue that members of the 

public may have been able to use the route without challenge but it was unlikely to have 

been vehicular use. The class of people entitled to use the private road was therefore too 

narrow and constrained to be representative of the public.  
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11. There is a distinction between the public and private roads set out in the Inclosure Award. 

The Commissioners made a clear differentiation between the ‘Common and Publick or 

Kings Highway’ and all those others deemed to be ‘Private Ways or Roads’, public roads 

were to “be maintained and kept in repair by such ways and means and in such manner as the Publick 

Highways are repaired by the Laws and Statutes of this Realm”.  Whereas the award directed that 

‘the several Owners and Proprietors of Lands and Grounds within the respective Townships…shall for 

ever hereafter repair and maintain so much of the several private Roads herein awarded’. The 

interpretation of the term ‘private’ was considered in the case of Dunlop v Secretary of 

State and Cambridgeshire County Council (1995), in which Sedley J held that such a term 

was used to distinguish a particular road according to the rights existing over it from those 

carriage roads over which the general public had a right of passage with vehicles. Despite 

the Dunlop case relating to an award made after the Inclosure Consolidation Act 1801, it is 

still relevant to the Order route as the case considers the terms ‘public’ and ‘private’ and 

there is no reason to interpret ‘private’ in the Inclosure Award any differently from its 

present meaning.  

12. In Buckland and Capel v SSETR (2000) it was held that the commissioners were not 

empowered to create a public highway other than within the powers granted in the statute. 

Therefore, even if the description of those entitled to use the application route could be 

construed to be wide enough to embrace the general public, a public vehicular right cannot 

be derived directly from the Award as all public highways were required by the preceding 

Act to be set out at a width of not less than 60ft, the award of a public road at a lesser 

width was not within the powers of the commissioners and would be ultra vires. The award 

of the private road Hare Rudding Lane at a width of 40ft is evidence that the route did not 

carry public rights of any description in 1777. Nevertheless, this would not preclude the 

way from becoming a public highway through the subsequent acquisition of public rights 

over the way awarded.  

1842 Tithe Award and Apportionment (Document O) 
 

13. The Tithe Commutation Act 1836 enabled tithes to be commuted to a monetary payment 

based on the amount of produce of the land. Maps were drawn up, parish by parish, 

showing the titheable plots of land numbered and showed any public or private roads 

exempt from payments as they were deemed unproductive land. Numbered titheable plots 

correspond to entries in the apportionment or award which denote each of the lots, noted 

its ownership, state of cultivation and titheable value. It was in the interest of the 
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landowners for untithed roads to be shown correctly to minimise their payments. However 

this process did not distinguish between public and private roads. In 1837 the Act was 

amended to allow maps produced to be first or second class. First class maps can be 

deemed to be legal evidence of all matters that they portray. Whereas the second class 

maps were produced to a lower standard and can only be considered conclusive of matters 

in respect of the tithe apportionment. The 1848 Tithe Map is a first class map, it shows the 

route as coloured sienna in the same manner as public roads and other roads. However, 

unlike other public roads, it does not connect freely to the public road (Wood Lane), 

possibly indicating a different status. The Tithe Map offers little assistance other than 

confirming the existence of the route as a road of some sort in 1842, therefore the weight 

attributed to the Tithe Map in demonstrating public rights is very low. Nevertheless the 

tithe map does not preclude the claimed route from being public. 

 
Ordnance Survey Maps (Document P) 

 
14. Ordnance Survey and Commercial Maps are generally a good representation of features 

that physically exist on the ground at the time of survey but do not indicate status as far as 

public rights are concerned. The applicant makes reference to the Ordnance Survey First 

Series Maps and the Reference book for Yorkshire which depicts the route as a lane and 

describes the route as ‘A Lane commencing off the Main Road 5 chains N of Howden 

Brick & Tile Works & extends E about 35 chains’. This description and the depiction of 

the route on the various OS Maps mentioned by the applicant does not, by itself, infer that 

a public highway exists. 

 

1910 Finance Act (Document Q) 
 

15. The 1910 Finance Act provided for a tax to be levied upon the incremental value of land. 

Public vehicular roads were usually excluded from adjoining parcels of land and discounts 

could be requested for land crossed by footpaths or bridleways. There is only one small 

section of Gilberdyke Bridleway No. 17 excluded from the adjoining parcels, the 

remainder of the application route forms part of the hereditaments right through to 

Sleights Road. This would imply that the route was not a vehicular road. The Valuer’s Field 

book does not show any deductions for public rights of way either. The parcels of land on
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 the plan for Balkholme (covered by Gilberdyke Footpath No. 17) do not show any 

deductions for a bridleway so it is not surprising that there are no deductions for the 

parcels covered by the application route.   

 

16. The objector stated the objection was to the recommendation that Featherbed Lane isn’t a 

highway with the use of motor vehicles and classed as a C1 road¹. Further to this the 

objector stated there was ‘no reason why it couldn’t be a restricted by-way.’ The evidence 

from the Inclosure Award, Tithe and Finance Act Maps is not consistent with the status of 

a public road. The route did not hold rights for public vehicular use and therefore the 

relevant section of the Natural Environment and Rural Communities Act 2006 (‘NERC’) 

could not have extinguished any right the public had to use the route in mechanically 

propelled vehicles. 

1953 Parish Survey (Document R)  
 

17. In preparation for the first Definitive Maps of Public Rights of Way parish councils were 

required, under section 28 Part IV of the National Parks and Access to the Countryside 

Act 1949, to carry out a survey of all rights of way in their areas to pass onto the surveying 

authority. Howden Town Council carried out such a survey; however the western section 

of Featherbed Lane was not claimed as a public right of way.  The fact that no such way 

was recorded does not mean it does not exist.  It is possible that Howden Town Council 

did not claim public rights of way along routes regarded as higher status or resembled 

roads; however this contention is not supported by the documentary evidence which 

indicates that Featherbed Lane is a private road.  The Eastrington Parish Survey (dated 

2/2/1953) registered a bridleway commencing at Yokegate and terminating on Wood 

Lane, therefore the intention was for it to be a through route. It is plausible that Howden 

Town Council were unaware of historical use of Featherbed Lane, due to a civil parish 

boundary change in 1937 which split Bishopsoil (and the claimed route) up into the two 

parishes of Howden and Eastrington, therefore they did not claim it in their parish survey. 

It was not unusual for a parish not to record a path when an adjacent parish does so.
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18. At Common Law, a highway is a way over which the public have the right to pass and 

repass without let or hindrance. It must follow a defined route and will normally have a 

clear terminus at either end. It is not impossible for a highway in rural areas to be cul-de-

sac (see Eyre v New Forest Highways Board 1892, Moser v Ambleside 1925, A-G and Newton 

Abbot v Dyer 1947 and Roberts v Webster 1967).  In determining whether or not such a way is 

a highway it is necessary to consider the nature of its termini and the purpose for which it 

is used. In order for a cul-de-sac to be a highway it is necessary for it to lead from a 

highway at one end to a place where the public have a right to go, or a ‘place of popular 

resort’. In a rural area this might be a viewpoint or a river bank, for example. 

 

19. There is no evidence that the termination point of Eastrington Bridleway No. 17 at the 

Howden/Eastrington boundary is a place of popular resort such as to explain the cul-de-

sac nature recorded on the Current Definitive Map and Statement. This anomalous 

situation could be explained by the fact that the claimed route carried public rights of some 

description, which coexist with the private rights, and forms part of an onward 

continuation of the bridleway. There is inference that the claimed route must have public 

rights of at least bridleway status.  

Named Highways 
 

20. The applicant states that the fact that the route was named indicates that is was a public 

highway. A requirement of Section 69 of the Highways Act 1773 was to name “common 

highways” before indictment for obstruction or disrepair could take place. Private roads 

were not liable in the same way. However, in R v Richards 1800 the Court held that the 

non-repair of an awarded and named private road did not concern the public and was not 

an indictable offence even though the road was for the use of five hundred tenements in 

nine parishes and was to be repaired by two hundred and fifty tenements in six of those 

parishes. It therefore seems that where a route is named at Inclosure it is the status it is 

awarded which takes precedence. 

Evidence of Use 
 

21. The applicant makes reference to evidence of use of the claimed route, which is to be 

taken into account alongside the documentary evidence. The ‘Howden 20’ is a 20 mile 

circular walk and is shown on the Council’s ‘Walking the Riding’ website as leading along 

the claimed route. However in the absence of any user evidence forms or documents 
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supporting the use of the way, it is not possible to reach any conclusions other than that 

the claimed route is likely to have been used to some extent. However it cannot be 

determined if this use is ‘as of right’. 

 

CONCLUSION ON DOCUMENTARY EVIDENCE 
 

22. It is the Councils view that the evidence is not compatible with the existence of vehicular 

rights along the claimed route, therefore the status of restricted byway (claimed by the 

applicant) cannot be reasonably alleged to subsist. There is no incontrovertible evidence 

that a way cannot be reasonably alleged to subsist, and it follows that Test B (as outlined 

above) has been met and it is reasonable to allege that a public right of way subsists.   The 

Council believes that the evidence shows on the balance of probabilities that a bridleway 

subsists. 

 
FURTHER COMMENTS ON THE OBJECTION 

 

23. It is the Council’s opinion that the Councillor’s objection be treated as an objection in his 

personal capacity and not in his capacity as a Member of the Council. The Order received 

no other objections or comments from anyone in his Ward therefore cannot be said to be 

objecting on anyone’s behalf other than himself. Several comments were made about the 

procedures used by the Council which Mr Bayram believes to have not been followed 

correctly. However, Mr Bayram was informally consulted as a Ward Member and failed to 

provide evidence as to why he thought the route should be of a different status. Therefore 

the full research report was placed before a Council Director, being the Delegating Officer, 

who gave delegated authority to make the Order to record the bridleway.  

 

24. Mr Bayram also claimed that the Definitive Map Team had not fully consulted on the 

Order and were unwilling to answer his questions. It was claimed that adjacent landowners 

had not been consulted and that the Chair of the Local Access Forum (also the local 

representative of the British Horse Society) had not been consulted on the proposed 

Order. At informal consultation the Council received replies from one adjacent landowner 

and passed their query onto the Countryside Access Officer as it was an access request and 

the Council has copies of the response from the Local Access Forum in which the chair 

commented in that capacity and as well in her own capacity as BHS representative. The 
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Councillor did request copies of the Schedule 14 Application and the Definitive Map 

Officer responded in full to address every point in the subsequent correspondence.  

 

25. The objector refers to a gating order several times throughout the correspondence, a 

gating order was not required in this instance as the gate does not restrict the legal class of 

user on the lane at the time of installation. 

CONCLUSION 

26. The Council conclude that with regards to all of the documentary evidence available the 

route should be recorded as a bridleway on the Definitive Map and Statement. The 

Council therefore respectfully requests the Inspector confirm this Order as made. 

 

 


