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Dear Mr Kind,
Thank you for your letter of 10 February to the Secretary of State about public rights of
way. I have been asked to reply and I am sorry for the delay in doing s o. Defra is currently
dealing with high volumes of correspondence due to COVID-19. Thank you for your
understanding during this challenging time.
Defra has not changed its view from that expressed in our previous correspondence
regarding the impact of the Court of Appeal decision to Whitworth v. Secretary of State for
Environment, Food & Rural Affairs [2010] EWCA Civ. 1468 (23 Feb 2011 and 5 June
2017). We are aware that the current version of the consistency guidelines does not
include this view.
Defra attends regular meetings with bodies such as ADEPT and IPROW with the view to
discuss issues such as the one you have raised.
Yours sincerely,
Sarah Hill
Ministerial Contact Unit

The East Riding of Yorkshire Council (Goodmanham Restricted Byway No. 7
and Market Weighton Restricted Byway No. 12) Deﬁnitive Map and Statement
Modiﬁcation Order 2019
PINs Ref: ROW/3232280
Statement of Case of Alan Kind

The numbers [xx] are the paragraph numbers, with extracts, from the OMA’s statement of
case.
1.

[17] The relevant twenty year period of continuous use considered for the purposes of this
application is August 1997 to August 2017.

2.

[20] The use by horseback was not within the relevant period but use was daily between
1979 until 1988.

3.

[26] The pedal cycle use is sufﬁcient to alert the landowners that public vehicular rights were
being asserted and for the landowners to have an opportunity to resist the use and is of the
kind envisaged by section 48(4) of the Countryside and Rights of Way Act 2000.

4.

The order-making authority is not charged by statute or case law to ask this question
of the evidence and, anyway, does not ask it of the foot user. In the ﬁnal issue of
Consistency Guidelines, at 5.20, “In R (Powell and Irani) v SSEFRA [2014] EWHC 4009
(Admin) Dove J conﬁrmed that the judgements in Lewis were not authority for an additional
test beyond the tripartite ‘as of right’ test.The judgements in Lewis conﬁrm that the extent
and quality of use should be sufﬁcient to alert an observant owner to the fact that a public
right is being asserted. “

5.

The OMA can and should examine the evidence regarding the ‘tripartite test’, and be
reasonably conﬁdent that the user is by ‘the public’, but the council goes too far here,
and the Inspector should not ask the same question as regards ‘visibility’. My
Appendix 1 is an exchange of correspondence between me and DEFRA. On the 4th
page, Bryony Thorpe for DEFRA says, “As you note, the judgment is clear that there is no
'reasonable landowner test' to be applied over and above the tripartite test.” This is the view
of DEFRA on behalf of the Secretary of State, and I respectfully say that the Inspector,
standing in the Secretary’s shoes to determine this order, cannot take a contrary
position.
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6.

[27] The case of Whitworth v Secretary of State for Environment, Food and Rural Affairs
(2010) (‘Whitworth’) at paragraph 42 of the decision holds that it is appropriate when
considering claims under section 31 of the Highways Act 1980 to infer the form of dedication
least burdensome to the landowner.This decision arose from the fact that since the coming
into force of section 30(1) of the Countryside Act 1968, cyclists can lawfully use bridleways,
providing they give way to pedestrians and persons on horseback. Regular use by both horse
riders and cyclists is therefore consistent with the dedication of a bridleway or a restricted
byway. It is necessary to depend on the extent of the user evidence and balance their
evidential value.

7.

Look ﬁrst at s.31 of the Highways Act 1980, as amended by Natural Environment and
Rural Communities Act 2006 (NERCA)
31 Dedication of way as highway presumed after public use for 20 years.
(1) Where a way over any land, other than a way of such a character that use of it by the
public could not give rise at common law to any presumption of dedication, has been actually
enjoyed by the public as of right and without interruption for a full period of 20 years, the way
is to be deemed to have been dedicated as a highway unless there is sufﬁcient evidence that
there was no intention during that period to dedicate it.
(1A) Subsection (1)—
(a) is subject to section 66 of the Natural Environment and Rural Communities Act 2006
(dedication by virtue of use for mechanically propelled vehicles no longer possible), but
(b) applies in relation to the dedication of a restricted byway by virtue of use for nonmechanically propelled vehicles as it applies in relation to the dedication of any other
description of highway which does not include a public right of way for mechanically propelled
vehicles.

8.

So the effect of (1A)(b) is that user by the public with pedal cycles or horse-drawn
vehicles can, NERCA notwithstanding, be evidence of dedication of a restricted byway.
But nothing here says that pedal bicycle user cannot equally go to show deemed
dedication of a bridleway.

9.

DEFRA’s view is that s.68 of NERCA is ‘retrospective’ in effect, that is the public rights
embodied in a restricted byway are not new, rather a restricted byway is simply a
carriageway with the mechanically propelled vehicle rights statutorily stripped out. So,

ROW/3232280 East Riding of Yorkshire Council (Goodmanham Restricted Byway No. 7 and Market Weighton
Restricted Byway No. 12) Deﬁnitive Map and Statement Modiﬁcation Order 2019
Statement of Case of Alan Kind 2/5

historically, where pedal bicycle user might have given rise to the deemed dedication of
a BOAT, post-NERCA that user might give rise to a restricted byway.
10.

Look next at paragraph 42 in the judgment of Lord Carnwath in Whitworth v.
Secretary of State for Environment [2010] EWCA Civ 1468.

11.

“In my view, the same conclusion would follow even if there had been no ﬁnding of preexisting bridleway rights, so that the claim had rested solely on use after 1973. One would
then be considering the inference to be drawn from the actual use between 1973 and 1993.
It is true that regular use by both horse-riders and cyclists over that period would be
consistent with an assumed dedication as a restricted byway at the beginning of the period
(had that concept then existed). But it is no less consistent with an assumed dedication as a
bridleway, of which cyclists have been able to take advantage under the 1968 Act. Since
section 30 involves a statutory interference with private property rights, it is appropriate in my
view, other things being equal, to infer the form of dedication by the owner which is least
burdensome to him.”

12.

In Whitworth the court held that the route was a public bridleway by 1969, and
therefore any pedal bicycle user afterwards was of right (by virtue of the Countryside
Act 1968) and not as of right.. But had the route not already been a bridleway by 1969,
then the mixed horse and bicycle user would have been consistent with deemed
dedication as a restricted byway (and thus consistent with s.31 of the Highways Act (as
amended), but (my emphasis) “ it is no less consistent with an assumed dedication as a
bridleway … it is appropriate in my view, other things being equal, to infer the form of
dedication by the owner which is least burdensome to him.” The OMA continues:

13.

[28] This case differs to Whitworth in that section 30(4) of the Countryside Act 1968 states:
“Subsection (1) above shall not affect any deﬁnition of ‘bridleway’ in this or any other Act”.
Accordingly public use predominantly by pedal cycle, where there is insufﬁcient equestrian use,
cannot give rise to a deemed dedication of a bridleway as deﬁned in section 329(1) of the
Highways Act 1980 and section 66(1) of the Wildlife and Countryside Act 1981 but can give
rise to the dedication of a restricted byway as deﬁned in section 48(4) of the Countryside and
Rights of Way Act 2000, which horse riders also have a lawful right to use.There is insufﬁcient
evidence of use on horseback during the relevant period and the claimed route should
therefore be recorded as a restricted byway.
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14.

This view does not stand up to scrutiny. S.30 of the Countryside Act 1980 provides:
30 Riding of pedal bicycles on bridleways.
(1) Any member of the public shall have, as a right of way, the right to ride a bicycle, not
being a mechanically propelled vehicle, on any bridleway, but in exercising that right cyclists
shall give way to pedestrians and persons on horseback.
(4) Subsection (1) above shall not affect any deﬁnition of “bridleway” in this or any other Act.

15.

S.30(1) ‘bolts on’ a public right of way to ride pedal bicycles to bridleways, wherever, or
however, bridleways are deﬁned. This does not mean that pedal bicycle user cannot
give rise to a bridleway. Whitworth plainly says that it can. That is because the deemed
dedication is of a bridleway, and any and every bridleway, whenever and however
dedicated, is a right of way for pedal bicycles.

16.

There is no ‘numerical qualiﬁcation’ bolted on to s.31 by s.30, or by the court in
Whitworth. No ‘there must be sufﬁcient horse user to prove dedication of a
bridleway’, because that would render any bicycle user beside the point. There is no
‘you must have at least one horse, and then if you have sufﬁcient bicycles, you can have
a bridleway’. Any supposed threshold condition like that is reading-in to the Acts, and
to Whitworth, something that is not present, and is not necessary. So where does the
OMA’s “predominantly” come from?

17.

Where a bridleway is established on the basis of equestrian user evidence then it is
without question that pedal bicyclists gain a public right of way. If the OMA is correct,
and the bicycle user evidence here goes to show a restricted bridleway, then this is not
reciprocity with horse user. If, as is contended by the OMA in this case, the bicycle
user goes to establish a restricted byway, then as the OMA explains, that restricted
byway would be physically usable by no vehicles other than pedal cycles. That is not
reciprocity. It is absurdity. (in case anyone cites R v. Lyon contra, on the facts there
ordinary horse-drawn vehicles could use the way, but not large ones.)

18.

There is a further issue arising out of the words of Lord Carnwath in Whitworth. He
says (as above), “ it is appropriate in my view, other things being equal, to infer the form of
dedication by the owner which is least burdensome to him.” In Whitworth there was foot,
horse, bicycle and (arguably) horse-drawn vehicle user. It was a matter of bridleway, or
restricted byway. In this case there is no horse user. There is a good set of foot and
pedal bicycle user.
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19.

There is therefore a valid and compelling argument that this set of user evidence does
not go to establish a bridleway, or a restricted byway, but rather a cycle track. In the
Highways Act 1980, s.329(1), ““cycle track” means a way constituting or comprised in a
highway, being a way over which the public have the following, but no other, rights of way, that
is to say, a right of way on pedal cycles (other than pedal cycles which are motor vehicles
within the meaning of the Road Trafﬁc Act 1988) with or without a right of way on foot;” S.31
of that Act provides,
31 Dedication of way as highway presumed after public use for 20 years.
(1) Where a way over any land, other than a way of such a character that use of it by the
public could not give rise at common law to any presumption of dedication, has been actually
enjoyed by the public as of right and without interruption for a full period of 20 years, the way
is to be deemed to have been dedicated as a highway unless there is sufﬁcient evidence that
there was no intention during that period to dedicate it.

20.

Although s.31 is mostly used in the context of Wildlife and Countryside Act orders,
both s.329 and s.31 are part of the 1980 Act. Cycle tracks are highways. Any highway
can be dedicated. I can dedicate (but do not) a cycle track across my lawn, and as long
as the public accepts the dedication, a cycle track comes into being.

21.

That being so, a cycle track can be established by deemed dedication, just as can be a
bridleway or footpath.

22.

Lord Carnwath says that user evidence should be taken to show the establishment of a
right of way that is the least burdensome derogation of the landowner’s interests. A
cycle track highway is less burdensome than either a bridleway or restricted byway,
because the character of the public user is narrower.

23.

A cycle track cannot be shown on the deﬁnitive map and statement (DMS), but that is
not the underpinning issue here: what matters is what rights have been established, and
not the desirability, or merit, of having these rights on the DMS. This is an unusual
situation, but it is one that the Inspector must address.

Ends
Alan Kind, 23 June 2020
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